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In Reply Refer To:
2000F/MR

The Honorable Richard Shelby
United States Senate
110 Hart Senate Office Building
Washington, D.C. 20510-0103

Dear Senator Shelby:

MAR 2 8 1996

Thank you for your letter on behalf of Timothy C. Boyce, a representative of the
Alabama Forestry Commission. Mr. Boyce requests that the Commission postpone resolution
of its "refarming" rulemaking proceeding (PR Docket No. 92-235), which involves
consolidation of the twenty Private Land Mobile Radio (PLMR) services, including the SJX

Public Safety Radio Services. Mr. Boyce believes that such consolidation, if not postponed,
would prejudge the efforts of the Public Safety Wireless Advisory Committee (Advisory
Committee), a group established by the FCC and the National Telecommunications and
[nformation Administration (NTIA) to provide advice on improving the wireless
communications capabilities of public safety entities. Mr. Boyce is particularly concerned that
the Forestry-Conservation Service, currently classified as a Public Safety Radio Service, will
be consolidated with services outside this group and. thus, users would encounter increased
interference problems.

[n June 1995, the Commission adopted a Report and Order and Further Notice of
Proposed Rule A.faking in PR Docket No. 92-235, which concluded that the PLMR services
should be consolidated into two to four service pools in order to achieve greater operational
efficiency for users and to promote more flexible use of the spectrum. The Commission
viewed consolidation as a unified effort by the PLMR community and emphasized the
importance of developing a consolidation plan for all of the PLMR services.

In the fall of 1995, four organizations active in the public safety arena filed a
request -- similar to that of Mr. Boyce -- seeking a stay of consolidation of the Public Safety
Radio Services pending Commission review of the Advisory Committee's recommendations.
On November 20, 1995, the Wireless Telecommunications Bureau denied the stay request,
stressing that its consolidation efforts would be adversely affected without consideration of the
Public Safety Radio Services. (A copy of this Order is enclosed.) The Bureau also stated
that the overall benefits of consolidation to the PLMR services should not be delayed, and
that resolution of this matter would in fact assist the Advisory Committee in completing its
work, particularly in view of the myriad of issues other than consolidation that the Advisory
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Committee was charged with addressing. Moreover. it was anticipated that the public safety
community would participate fully in the consolidation planning process.

The Commission is now evaluating the record compiled in response to the
consolidation proposals presented in PR Docket No. 92-235. We received a full range ot'
comments from a variety of PLMR users, including members of the public safety community.
In determining the new structure of the PLMR service pools, the Commission will consider
the requirements of the public safety community. including those involved with forestry­
conservation. To ensure that Mr. Boyce's views receive full consideration. his
correspondence. along with a copy of this response. will be placed in the record of PR Docket
No. 92-235.

Sincerely.

. "7 >1 /1 ~e,....--/ . j /7

/ /tL?/i~~~ ;7?C/LjZ4v
Michele C. Farquhar ' j
Acting Chief. Wireless Telecommunications Bureau

Enclosure



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554
DA 95-2354

In the Matter of

Replacement of Part 90 by Part 88 to
Revise the Private Land Mobile Radio
SerVices and Modify the Policies
Governing Them

Adopted: November 20, 1995

)

)
)

)

)

)

Order

PR Docket No. 92-235

Released: November 20, 1995

By the Deputy Chief, Wireless Telecommunications Bureau:

I. lntroduction. On June 15, 1995, the Commission adopted a Report and Order '
that, among other matters, mandated consolidation of the Part 90 Private Land Mobile Radio
(PLMR) services, including the Public Safety Radio Services." The Public Safety
Communications Council (PSCC)J, the Association of Public-Safety Communications
Officials-InternationaL Inc. (APCO), the International Municipal Signal Association (lMSA),
and the International Association of Fire Chiefs (IAFC) request that the Commission stay
consolidation of the Part 90 Public Safety Radio Services until such time as the charter of the
Public Safety Wireless Advisory Committee (Advisory Committee) has expired and the
Commission has had the opportunity to review and consider the recommendations of the
Advisory Committee.4 For the reasons stated below, we deny the requests for stay

2. Background. The Report and Order established technical rules and guidelines
aimed at improving the efficiency of the PLMR spectrum and facilitating the introduction of
advanced technologies into the private mobile services. [n addition to the technical rules

I Report and Order, PR Docket No. 92-235. FCC 95-255, 60 Fed Reg. 37152 (1995).

" The Part 90 Public Safety Radio Services (Subpart B) include the Fire, Emergency
Medical, Forestry-Conservation, Highway Maintenance, Local Government and Police Radio
Services, 47 C.F.R. Subpart B.

J We note that the Executive Committee members of the Council include the Association
of Public-Safety Communications Officials-International, Inc. and the International Municipal
Signal Association/International Association of Fire Chiefs. PSCC also seeks a stay with
respect to the Subpart C Special Emergency Radio Service.

4 Parties emphasize that this request for stay does not relate to non-public safety radio
serVlces.
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Safety Radio Services before the Advisory Committee has completed LtS work. x According to
PSCC "[i]t would be needlessly expensive and burdensome on all involved. Including [h~

Commission, for the Public Safety services to implement changes '" and then have LU make
significant changes again at the conclusion of the [Advisory Committee' sI studies and
recommendations."4 IMSA and IAFC further contend that they are entitled to a stay Linder the
four-prongtest 'U set forth in Washington Metropolitan Transit Commission v. Holidav lours.
Inc., 559 F.2d 841 (D.C. Cir. I 977)(Holiday Tours)." We will address each applicable
"prong" below. I c

5. Irreparable Harm. First, IMSA/IAFC contend that failure to allow the Advisory
Committee to do ttsiob and provide crucial information which would determine the best \\lay

to consolidate existing stations could cause irreparable harm to new applicants as well LlS

existing licensees. They argue that a' stay will allow the Commission sufficient time [0 ensure
that policies developed for the Public Safety Radio Services maximize interoperability.
efficiency and enhancement of public safety telecommunications and minimize chances for
interference or mi:;management of these important services. '

6. A stay is an extraordinary remedy which the Commission grants upon request in
limited circumstances. Based on the factors presented by the above parties. we conclude that
Petitioners do not meet the standards reqUIred for grant of a stay. Specifically. we rind that
Petitioners have failed to make the required showing of irreparable harm. To show
irreparable harm. "the injury must be both certain and great: it must be actual and not

x See, for example. APCa petition at 2. PSCC petition at 4. Clnd IMSi\IIi\FC
petition at 2.

'I Public Safety Communication Council comments at 5.

10 Under this test, a party moving for a stay must show: ( I) a strong likelihood 01'
prevailing on the merits: (2) irreparable harm: (3) issuance of a stay will not harm others: and
(4) that granting a stay will serve the public interest. l MSA/I AFC note. however. that its
pleading addresses only three prongs of the test as there is no underlying litigation and no

issue with respect to prevailing on the merits.

11 See also Virginia Petroleum Jobbers Ass'n v. Federal Power Commission, 259 F.2d
921. 925 (D.C. Cif. (958).

I~ We do not herein address "likelihood of prevailing on the merits." This prong is
inapposite because these petitions are not tiled in conjunction with a contested C~1Llse JI' action
between opposing parties.

13 fMSA/IAFC comments at 6.
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the proposals and comments of industry of how best to accomplish the consolidation of
services. Significant potential for harm to others in the PLMR community will accrue if we
were to impose a stay in the consolidation of the Public Safety Radio Services. In the Report
and Order, the Commission noted that it sought a consensus from all users in the PLMR
community in developing a consolidation plan, The Commission recognized that thIS ~lCtion

represented a significant change for all PLMR services. The Commission viewed
consolidation as a unified effort by the PLMR community to maximize the effective and
efficient operations of the private services, The Report and Order emphasized the importance

. °of developing a consolidation plan tor all of the PLMR services. A specific comprehensive
consolidation plan must include clear guidelines for the structure of the Public Safety Radio
Services. Should the public safety community not participate in discussions to develop a
consensus for consolidating the radio services, the PLvtR community efforts to achiev~ more
efficient and t1exible spectrum use could be unnecessarily delayed and detrimentally atfected.
In short, removing a specific class of land mobile services from the consolidation planning
process would significantly and adversely affect the entire "Refarming" initiative.

10. Public Interest. Third, IMSA/IAFC argue that It is in the public interest to use
the Advisory Committee to its maximum potentiaL and not to risk cont1icting directi ves from
the Advisory Committee and the rule making proceeding concerning the consolidation of the
Public Safety Radio Services. '7 Moreover, these parties state that the delay resulting from this
request will be minimal. Again, the Commission is not at a point where it risks even a

'-pate-ntial connict with a recommendation of the Advisory Committee. The Commission is
committed to a process that provides the Advisory Committee an opportunity to examine the
range of issues facing public safety communications. Our pervading lnterest lS that proposals
and comments on the consolidation of services be submitted so that the Commission CJ.11

continue its efforts in implementing the Refarming initiative. which includes the benefit of
any Advisory Committee recommendation addressing the consolidation of serVlces. i\ stay
would likely delay these efforts and be contrary to the publiC interest.

II. Conclusion. For these reasons. and pursuant to Section 1.43 of the Commission' s
Rules. the Requests tor Stay filed by the Association of Public-Safety Communications
Ofticials-internationaL Inc .. the International Municipal Signal Association and the

. InternatIonal Association of Fire Chiefs. and the Public Safety Communications Council ARE
DENIED.

17 IMSA/IAFC comments at 8.
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· RICH.t4RD SHELBY
ALABAMA

COMMllTEE ON ApPROPRIATIONS

COMMITTEE ON BANKING. HOUSING.

AND URBAN AFFAIRS

SELECT COMMmEE ON INTELLIGENCE

o 110 HART BUILOING
WASHINGTON, DC 20511Hll03
1202l 224-5744

itnitrd ~tat(S ~matr
WASHINGTON, DC 20S1CHl103

February 5, 1996

STATE OFFICES:

o 1800 FIFTH AVENUE NORTH
321 FEDERAL BUILDING
BIRMINGHAM, AL 35203
12051731-1384

o HUNTSVILLE INTL AIRPORT
1000 GLENN HEARN BOULEVARD
Box 20127
HUNTSVILl.£, AL 35824
12051 772-Q460

o 113 ST. JOSEPH STREET
438 U.S. COURTHOUSE
MOBILE, AL 36602
(3341694-4164

o 15 LEE STREET
B28 U.S. COURTHOUSE
MONTGOMERY. AL 38104
(3341 223-7303

N.W.
20554

Director
Office of Legislative Affairs
Federal Communications Commission
Room 808
1919 M Street,
Washington, DC

Dear Director:

o lllB GREENSBORO AVENUE #240
TUSCALOOSA, AL 354~1

(20517574tl _

t/' ,'/) _/' ~ ;'1
Fj£' .."", ~.'/.

Enclosej please
Boyce.

C()Y-:"2SpOn j~~r.::e

Please reply, in duplicate, to my aide, KIM STEIN.

Sincerely,

Richard Shelby

RCS/kas

Enclosure
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February 2, 1996
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, Alah41lUl Forestry CommissionrO Box .~02S50Montgomery, AL 36130-2550
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C. Shelby
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The Federal Communications Commission (FCC) is actively seeking to combine
existing frequency coordinating groups (20) into two to four generalized
frequencycoordinat1ng poola of which on~will be devoted to public safety.
They are also seeking to remove foteatry conservation activities from the
definition of public safety and place it into a public serVice pool of unrelated
or non-gQvernmental services. Both of these actions will have seriQUS impacts
on state government and its ability to deliver needed public safety services.

Th~ eXisting frequency coordination system through the Forestry
Conservation Communications Association (FCCA)t has worked well for 30 years,
and is supported by the Public Safety CODlUunications Council (npSCC"). The FCCA
has been very effective in solving interference problems at the coordinator
level. Interservice sharing problems have largely heen solved in the PSCC.

I a:;; asking yOIl to cc...tact.: the FCC immediately and ask tnat they postpone
forced consolidation until the FCC's Public Safety Wireless Advisory Committee
(PSWAC) completes its studies as -.Delated by COUgreS9 and retain forestry
conservation activities Within the definition of Public Safety. ConsQlidacion
at this p~int is premature and would likely create serious radio interference
problems. The PSWAC findings may recommend consolidationj for the FCC to force
the issue before the findings would greatly complicate this issue.
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'I"~ an Se 'tur Shelby:
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:!)i ,;~!! :;. .', s is to request your urgent attention to and help on an issue that has
!t1r ! teoti: t i: impact on public safety through the efficient and effective
)'~,: }ot~in~I:.on of public radio frequencies •
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Jr,.~· Ou~ agency is an emergency responder for forest fire suppression and also
often very involved in responding to othe~ natural disasters. We depend on
'fore~try conservation radio communications systems that are well designed,
'interference free, available and coordinated in our mission of protection life
and property. The majority of forestry conservation radio systems are inter­
tied with local police and fire radio systems providing for maximum efficiency
during emergencies.
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Sincerely,

Timothy C. Boyce
State Forester

02-02-96 02:20PM P002 ~17
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Throogh rclcaso of PR Docket 92-235. the FCC has Qompleted the
reorganizatioD of tho private land mobile radio frequencies. In addition,
the ~CC now proposes to:

(1) CODaOlIdate all members oftbe Public Safety community into
one lJ:rft commoll pool of frequencies that would be shared
equally by an users. CUII'cnt criteri& for eli(ibility and
operatioUl requirements would be lOlt and c:hanneI~ would be
usigncd on a. ilJ'St come, fint serve basis; or

(2) foan two (2) public pooh:

a. Emergency Response--would be made up of
Police, Fire, Emergency Medical, and special
Emergency tcMcca; I11d

I .

b. PUblic Service--would be comprised of Forestry
Con~ervation, Hi,hway Maintenance. Local
Government, Petroleum Industry, Power, and
IWJroad services.

III '".......' . '.... ·..·~~· ..~..jTh~_·.. .. ...._..._,_._ ....__ .~.- ... _. ' .. .... ..._....-" .__..
NATI4J.W~L ASSOCIATION OF STATE FORESTERS

1 446 Nortit" ~Itrlitol Street, NW Suite 540 Washington, D.C. 20001 2021624-5415
i FEDEUI} COMMUNICATIONS COMMISSION (FCC)

~A$,I OF Pit. DOCKET 92-2.35 AND NOTICE OF

I
" lhlll~~~r·,THO PROPOSED RULE MAKING

. ~ t' 'II IIi,.. I
~ il: ;
,I ~i , 'I

'l1Ie Fcdil;', ~llIllOllS Cemmiulcn's (FCC) roloue of PR
Docket 92i.i~ ~ to: .

d~'l,~,~ne the existing (20) freqU011CY coordinatini groups
of me ~l'rivate Land Mobile Radio Service into 2 to 4
genS''', 'iZ,cd frequency coordinating pools, with only one
hemS PObllc Safety.

:iU
.. ',

(2) Rel,llOve Forestry Conservation activities from the
definiti6':l of public safety and place it into a Public: Service
pool ofl unrelatod Government and Non-Government
Services: This action will have serious advcrlO impacts on
scare government and its ability to deliver nceded pubUc safety
services.I

I'

Ii,
BACKGROUND

i
I
,I

I
"i
~'

This plan wcwd1'fJmOVe Foreatty Conllrlar.too activities from the definition
at Pu"blic SAfety and. i. totaUy unacceptable to the Pomtry Conservation
Communications Assoc1atlon tp'CCA) and the National Association of State
Foresters (NASp).

The Forestry Conservadon Communications Association re~sentl state
forestry, ftah and wildlife, and ocher similar agencies. ColJectively, those
agenC1CS ~vidc emergency wildland fire control and enforce forc$t, fish,
and. gan1c~¢gulations. Additionally, State foresters provide significant

-Ii;;,.

----
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I 11l~ in wildland ftre control CO fbi USPS, BLM, BIA, and USPWS.
I \ 11iOy &110 baVio~ totponlibUlty tor fire OOlltrol Oil tbtoo-foartha of
i I this DldOD"I~1I lad. In curytiJ., out those tClponJibilido't State
; ,i ForeS'CfS m.ust frequently aommuDicu8 with tho Staac's Offlco of
: I; Bmetpncy Manapment, State Fire ManJW, Swe Policet and local~
, ! ii' and fire depa#lneDtS as an essential part of accompJishina their mlssf,on.

!/I",,',I' Thul.. ,it is ~~ly important opetidanally that Porel1rY Conservation
acUV1Ues temidn part of the Public Safety pool

Iii

·I~ lfthe PCC\j~ IhcoelDldadvoa will:

Iii • ~ serious~mncc lXOb1cms impacting public

II
' &af~ ,responses aftecting ute, limb, and property.
I ' ~1111

I: I • N.~e funa implementation of hieh speed data and
Ii mal' applicaUoII5 by -random as&ignment of forestry
" coDiervation chlDDclSt within existing channel,III spaClhS,for JlQD-forestty conservation use.III ! I'il'

I,I,!I',!, • ~~Ihpro~ fCl'~~n~8Ddlo~aI
I systems plumnJ among ...\No....... consetYawon agenc1cs

11:,/, th~,use a nngle mtetested frequency cooa:Hnaror.

• Create interopcrability problcms and frequency
coordination issues among Forestry and other Public
Safety Services.

• Award. frequency channels on a first come, first served
basis to pnvate and~lc services such as rai.lroads,
utllity companies, aDd various governmental endties
without SWb!ic safetY priorities, '

R-94%

RECOMMENDED ACTION

Ploase contaot members of the FCC (Auachment 1) and uk them to:

• PosqJOne forced. C011IOUdadon unlit t~ FCCa Publio
Safety Wireless Advisory Committee (PSWAC)
completes its studies u mandated. by Cmcn;I"

• Retain Forestry Conservation activities witlUn the
definition of Public Safety.

TIME PBAMES

f~.Con80lidation of frequcncy coordination pools completed by March 1,

PSWAC dratt &d1np are duc to PCC by Iune 1996 with final ~mcnt
due September 1996.

02-02-96 02:20PM P004 ~17
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